
IN THE COURT OF THE SESSIONS JUDGE, SONITPUR
AT TEZPUR

PRESENT : Sri A. Borthakur
Sessions Judge, Sonitpur 
Tezpur

JUDGMENT IN SESSIONS CASE NO. 226 OF 2012
Under Section 366 f the Indian Penal Code

(Arising out of G. R. Case No. 1443 of 2012)

State of Assam

–Versus–

Sri Pitambar Kurmi
Son of Sri Harilal Kurmi
Resident of Itakhola
Police Station –Sootea
District – Sonitpur, Assam

[Committed  by  Dr.  M.  Baruah,  Chief  Judicial  Magistrate,  Sonitpur,  Tezpur,  
 Sonitpur ]

A  P  P  E  A  R  A  N  C  E

For the State :   Sri D. C. Borah 
       Public Prosecutor

Sonitpur District

For the Accused person : Smt. Jily Mahanta
Advocate

       
Date of framing of charge : 18– 08–2012

Date of prosecution evidence : 12– 09–2012,      21– 11–2012  
22– 01–2013, &  12– 02–2013    

 

Date of Argument : 27– 02–2013  

Date of Judgment : 07– 03–2013



J  U  D  G  M  E  N  T

 In  this  case,  the  accused,  aged  about  20  years,  has  been 
charged with kidnapping of the informant’s daughter. The evidence shows 
that the alleged victim girl, pursuant to her love affairs, accompanied the 
accused. Now, marriage has been contemplated between them.  

PROSECUTION CASE : 

Briefly stated, the prosecution case is that, one Smt. Lily Devi, 
wife  of  Sri  Durlav  Nath,  resident  of  No.2  Itakhola,  under  Sootea  Police 
Station,  had  lodged  an  ejahar,  on  09-06-2012,  before  the  in-charge  of 
Itakhola Police Out Post, alleging that, on 08-06-2012, her daughter Smt. 
Trishna Devi, who was a student of class X, went off missing. After vigorous 
search, they learnt that the accused had enticed away her daughter, while 
she was going to school. 

INVESTIGATION : 

Based on the above ejahar, Itakhola OP, GD Entry No. 130, 
dated  09-06-2012,  at  3-30  p.m.,  was  made  and  on  being  forwarded, 
registered as Sootea PS Case No. 73/2012 u/s 366-A of IPC, dated 09-06-
2012. The Officer in-charge, Sootea PS, endorsed the case to SI Dhanjit 
Kalita,  i/c Itakhola OP,  to  investigate  into the  case.  After  completion of 
investigation, the police submitted charge-sheet u/s 366-A of IPC against 
the accused. 

TRIAL : 

 Since the offence u/s 366 - A IPC is exclusively triable by the 
Court of Sessions, learned Chief Judicial Magistrate, Sonitpur, Tezpur, vide 
order, dated 26-07-2012, passed, in GR Case No.1443/12, committed the 
case to this Court of Sessions u/s 209 CrPC. Hence, the trial commenced in 
the Sessions Court at Tezpur.  

On consideration of the materials, on record, and hearing the 
learned  counsel  for  both  the  sides,  charge  u/s  366  of  IPC  was  framed 
against  the accused, vide order, dated 18-08-2012.  The charge was read 
over  and  explained  to  the  accused,  to  which  he  pleaded  not  guilty  and 
claimed to be tried. 
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In order to prove the charge, aforementioned, the prosecution 
has examined six witnesses,  including the informant and the victim girl,  
while the defence cross-examined them. 

On closing the case of the prosecution, the statement of the 
accused  is  recorded,  u/s  313  CrPC,  vide  order,  dated  22-02-2013.  The 
accused pleaded innocent and declined to examine any witness in defence. 

I  have  heard  the  argument  advanced  by  Sri  D.  C.  Borah, 
learned Public Prosecutor and Smt. Jily Mahanta, learned defence counsel. I 
have gone through the entire evidence, proffered by the prosecution and the 
statement of the accused, recorded u/s 313 CrPC.  

POINT FOR DETERMINATION : 

 Whether the accused, on 08-06-2012, at No.2, Itakhola village, 
under  Sootea  Police  Station,  kidnapped  Smt.  Trishna  Devi,  the 
daughter of the informant Smt. Lily Devi, with intent that she might be 
forced or seduced to illicit intercourse against her will ? 

THE DECISION AND THE REASONS THEREOF

 In order to sustain the charge u/s 366 IPC, the prosecution 
must prove (i) kidnapping by the accused ; or abduction by him, (ii) that the 
person  so  kidnapped  or  abducted  is  a  woman  ;  (iii)  that  the  accused 
intended, or knew that it was likely, - (a) that such woman might or would 
be compelled to marry a person against her will, or she might or would be 
forced or seduced to illicit intercourse. 

Now, in the context of the above requirements of the facts to be 
proved, let us look at the evidence, on record. 

EVIDENCE : 

PW-1 Smt. Lily Devi is the informant and mother of the alleged 
victim girl. According to her, the occurrence took place on 08-06-2012. On 
the day of occurrence, her daughter Trishna, who was a student of class X, 
and aged about 16 years 7 months, went to the school in the morning and 
did  not  return till  evening.  Therefore,  they launched vigorous search to 
locate her, but could not be located. After about six days from the day of 
the incident, she was handed over to them by the police. On the following 
day of the incident, they learnt that the accused kidnapped her daughter. 
On 09-06-2012, she lodged an ejahar, Ext.1, with the Itakhola Police Out 
Post. She accompanied the police for recovery of Trishna (PW-4) from the 
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house of the sister of the accused’s mother. On enquiry, Trishna (PW-4) did 
not disclose anything about the incident to her. 

 In cross-examination, she has, inter-alia, deposed that Trishna 
is her first child. She has not furnished the age certificate of Trishna. No 
certificate  is  also  produced  from school  in  support  of  her  age.  Till  she 
lodged the ejahar, it was beyond her knowledge as to the whereabouts of 
her  daughter.  She  admitted  the  defence  suggestion  that  based  on  the 
information,  given  by  the  villagers,  she  lodged  the  ejahar  against  the 
accused. The villagers could not confirm whether the accused kidnapped 
her daughter. The accused had no visiting terms with their family and as 
such, she did not suspect the accused’s involvement in the incident. She 
lodged the ejahar on the basis of what she heard from the villagers about 
the  involvement  of  the  accused  in  the  incident  of  kidnapping  of  her 
daughter. She has stated the age of her daughter Trishna from her memory. 

PW-2 Sri Durlav Nath is the father.  His evidence is that the 
occurrence took place, on 08-06-2012. On that day, morning, his daughter 
Trishna went to school, but did not return till evening. They searched to 
locate her but could not be located and therefore, he informed the police. At 
about 9 p.m. of the same day, he learnt that the accused, who is a resident 
of their village was also missing. After five days of the incident, Trishna was 
recovered  by  police  from  the  house  of  the  accused’s  maternal  uncle, 
situated at Bandarmari Gaon. Police sent her for medical examination and 
produced before a Magistrate for recording her statement. At the relevant 
time of the occurrence, she was aged about 16 years and she was reading 
in class X. Presently, Trishna is living with him. 

In cross-examination, he has, inter-alia, deposed that Trishna 
once failed in annual examination in class VIII and he did not produce her 
birth certificate to the police. He has not furnished any age certificate from 
school. He has a mind to compromise the incident with the parents of the 
accused. 

PW-3  Dr.  Jharna  Kakaty  is  the  doctor,  who  examined  Smt. 
Trishna  Devi,  on  14-06-2012,  on  police  requisition,  at  Kanaklata  Civil 
Hospital, Tezpur and found as follows : 

“ Identification mark of the patient – Pigmented spot at mid upper 

part of chest. 

On Examination :
Height - 148 cm, Weight -    42 Kgs

Teeth - 26 Nos

 Her LMP on 22-05-2012. 
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She is average built, neat and tidy. Her gait is normal.

Secondary sexual characters are well developed. 

Vulva, vagina healthy. Hymen absent. 

Cervix and uterus normal. 

There  is  no  injury  on  her  body  as  well  as  on  her  private  

 parts. 

Investigation : 
1) Vaginal smear for spermatozoa

2) U/S pelvis

3) X-ray  of  elbow  joint,  wrist  joint,  iliac  crest  for  age 

determination

4) Urine for HCG 

Reports of Investigation : 
1) Report of vaginal smear for spermatozoa – not seen.            ( 

Lab No.55/12, dated 14-06-2012)

2) U/S Pelvis – Normal Pelvic organs. ( patient’s ID No. R-47 / 

F, dated 14-06-2012, of Assam X-ray Clinic and Laboratory 

by Dr. P.K. Barman, MD, radiologist and Sonologist)

3) X-ray, elbow joint, wrist joint, iliac crest : 

(i) Union of  epiphysis of the lower ends of the left  radius 

and ulna are nearing completion. 

(ii) All  epiphysis of  the bonds around the left  elbow joint 

have fused with their respective shafts. 

(iii)  Epiphysis of the iliac crest has appeared, but remains 

open.  

Age of the person under investigation is around 18 

years, as ascertained by Dr. P.K. Barman, MD, radiologist 

and Sonologist. 

4) Urine for HCG – Negative, by Dr. D. Mahanta, Pathologist 

( Patient’s ID No. 1630, dated 14-06-2012). 

OPINION : 

(1) There is no mark of violence on her body as well as 

on her private parts. 

(2) There is no sign of sexual intercourse at the time of 

examination. 
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(3) The  age  of  the  person  under  investigation  is 

around 18 years. 

Enclosures : 
(i) Hospital advice slip

(ii) Vaginal smear report

(iii) Report of urine for HCG

(iv) Repot of X-rays with plates

(v) Report of U/S Pelvis

PW-3,  the doctor has recognized  Ext.  2,  the Medical  Report, 

where Ext. 2(1) is her signature and further, Ext.3, the Advice Slip, where 

Ext. 3(1) is her signature. 

 In cross-examination, PW-3, the doctor has deposed that the 
age is mentioned on the basis of radiological examination report.

 PW-4 Smt. Trishna Devi is the alleged victim. Her evidence is 

that the occurrence took place, on 08-06-2012, at about 10 -30 a.m. She, 

on  her  own  accord,  accompanied  the  accused,  without  informing  her 

parents,  towards  Dhekiajuli  for  a  visit.  Therefore,  her  mother  Lily  Devi 

lodged an FIR at Itakhala POP. She had a love affair with the accused for 

about two years prior to her elopement with the accused. She stayed with 

the accused in the house of his relative in a village, wherefrom the police 

recovered  her  along  with  the  accused  after  about  six  days  of  their 

elopement.  The police sent her for medical examination to Kanaklata Civil 

Hospital, Tezpur. The police produced her before a Judicial Magistrate at 

Tezpur  and  she  gave  a  statement  before  him,  in  connection  with  the 

incident of their elopement. Ext.4 is her statement given before the Judicial 

Magistrate, Tezpur,  where Exts.  4(1)  and 4(2)  are her signatures. At the 

time of the occurrence, she was aged about 19  ( nineteen) years. 

 In  cross-examination,  she  has,  inter-alia,  deposed  that  the 

accused Pitambar Kurmi never applied force on her to accompany him. 

They have love affairs for about two years. Now, their marriage with the 

accused has been contemplated to be solemnized shortly. Her parents have 

no objection against her marriage with the accused.  
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PW-5  Sri  Kumud  Nath.  His  evidence  is  that  he  knows  the 

accused  Pitambar  Kurmi.  The  victim  Trishna  Devi  is  his  niece.  The 

occurrence took place, on a day, about 4/5 months back. On a day, the 

accused  and  Trishna,  without  the  consent  of  parents  of  Trishna,  went 

towards Dhekiajuli for roaming. Since Trishna did not return till evening of 

the day, Trishna’s mother Lily Devi, lodged an FIR before the in-charge of 

Itakhola  OP.  After  about  7  days,  the  police  recovered  Trishna  and 

apprehended the accused. 

 In  cross-examination,  she  has,  inter-alia,  deposed  that  he 

learnt about the missing of Trishna after about five days of the incident. He 

does not know why Trishna accompanied the accused. 

PW-6 SI Sri Dhanjit Kalita is the IO. His evidence is that on 09-
06-2012, while he was working as in-charge of Itakhola Out Post, on receipt 
of an FIR, Ext.1, from one Smt. Lily Devi, he forwarded the same to Sootea 
Police Station for registering a case, whereupon, the Inspector Officer-in-
Charge  of  the  said  Police  Station,  endorsed  the  case  to  him,  for 
investigation. In course of investigation, he visited the place of occurrence, 
that is, the road, situated in front of Dekorai High School, and prepared a 
rough sketch map of the place of occurrence, vide Ext.5, where Ext. 5(1) is 
his  signature.  He  also  recorded  the  statement  of  the  witnesses  and 
recovered the victim from the road of Bebejia Gaon along with the accused. 
The  IO  sent  the  victim  for  medical  examination  and  got  her  statement 
recorded by a Judicial  Magistrate and further, arrested the accused. On 
completion of investigation, he submitted charge-sheet, Ext.6, against the 
accused. 

 In cross-examination, the IO has, inter-alia, deposed that the 
FIR  was  received  on  the  same  day  of  the  occurrence  and  immediately 
launched investigation. The victim girl was recovered after four days of the 
occurrence from public road of Bebejia Gaon along with the accused. 

ANALYSIS OF EVIDENCE :

(A)  AGE OF THE VICTIM : 

On perusal  of  the  above  evidence,  it  appears  from the  FIR, 
Ext.1, lodged by the victim’s mother Smt. Lily Devi (PW-1) that on the date 
of occurrence, that is, on 08-06-2012, she was a student of class X and 
aged about 16 years 7 months. However, in cross-examination, she has 
deposed that  neither age certificate  of  her victim-daughter Smt. Trishna 
Devi (PW-4) nor any school certificate in support of her age, is furnished. 
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PW-2 Sri Durlav Nath, the father of the victim (PW-4), has deposed that at 
the  relevant  time of  the occurrence,  Trishna (PW-4)  was aged about  16 
years and she was reading in class X. According to him, Trishna (PW-4) 
once failed in the annual examination of class VIII. He has further deposed 
that no birth certificate of her daughter was furnished to the police nor age 
certificate  obtained  from  the  school.  Contradicting  the  evidence  of  her 
parents (PWs 1 and 2), PW-4, the victim, has stated that at the time of the 
occurrence, she was aged about 19 years. The medical evidence of PW-3, 
Dr. Jharna Kakaty, the doctor, reveals that the age of PW-4 Smt. Trishna 
Devi was around 18 years, based on the radiological examination report, 
vide  Ext.2,  the  medical  report,  and  Ext.  3,  the  advice  slip.  Thus,  the 
evidence of the parents of the girl (PWs 1 and 2), show that their daughter 
PW-4 was aged 16-17 years, but the medical evidence of PW-3, the doctor, 
has contradicted nearly this age given by the victim’s parents stating the 
age of the victim to be around 18 years and they have contradicted the 
evidence of  the victim (PW-4)  stating that  she was about 19 (  nineteen) 
years of age. No doubt, the ossification of bones test, however, is no certain 
guide for determining age as various factors may hasten or delay osseous 
changes.  Therefore,  on  careful  consideration  of  the  evidence, 
aforementioned, on average, it can safely be taken that PW-4, Trishna Devi, 
who on the date of occurrence, was being undisputedly a student of class 
X, was below eighteen years of age, beyond reasonable doubt. 

(B)  WHETHER INDUCED OR COMPELLED TO GO :

On perusal  of  the evidence  of  PW-4, Smt.  Trishna Devi,  the 
victim  girl,  it  is  revealed  that  on  08-06-2012,  at  about  10-30  a.m., 
pursuant to her love affairs for about two years, she, on her own accord, 
accompanied the accused Pitambar Kurmi for a trip towards Dhekiajuli and 
stayed  in  the  house  of  a  relative  in  a  village,  wherefrom,  the  police 
recovered them after six days of elopement. In her statement, recorded u/s 
164 CrPC, Ext.4, she had stated the same facts and attributed no element 
of inducement by deceitful means played by the accused to go with him 
towards Dhekiajuli. 

 The evidence of PW-1 Lily Das, mother, PW-2 Sri Durlav Nath, 
father  and PW-5 Sri  Kumud Nath,  uncle,  show that  they  were  not  eye 
witnesses to the  alleged act  of  kidnapping  of  PW-4 and even any other 
adverse conduct on the part of the accused, which suggest that he might 
have kidnapped PW-4. The prosecution has not examined the owner of the 
house from where, PW-4 was recovered by police, without explaining any 
reason. On the other hand, the evidence of PW-4, the victim shows that her 
marriage with the accused has been contemplated to be solemnised shortly, 
to which her parents have no objection. PW-6, SI Dhanjit Kalita, the IO, in 
his cross-examination, has stated that after four days of the occurrence, 
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PW-4, the victim, was recovered from the public road of Bebejia Gaon along 
with the accused. Therefore, the contention of the prosecution, as unfolded 
through Ext.1, the ejahar, that the accused enticed Trishna (PW-4) has not 
been supported by the evidence of its own witnesses. Considered thus, this 
Court finds that the element of taking or enticing of PW-4, the victim, by 
playing deceitful means by the accused, who is also aged about 20 years, 
has not been established in this case, beyond doubt.  

F  I  N  D  I  N  G

For  the  above  stated  reasons,  this  Court  is  of  the  humble 
opinion that the prosecution has miserably failed to prove the charge u/s 
366 of IPC against the accused, beyond all reasonable doubt.  

 Accordingly, the accused Sri Pitambar Kurmi is acquitted of the 
charge u/s 366 of IPC and set at liberty forthwith. 

  Given under my hand and seal of this Court, on this the 7th 
day of March, 2013.

            ( A. BORTHAKUR )  
             SESSIONS JUDGE,

                                    SONITPUR :: TEZPUR

Typed to my dictation and 
corrected by me, and each 
page bears my signature:

(A. BORTHAKUR)  
SESSIONS JUDGE,
SONITPUR :: TEZPUR

Dictation taken and 
typed by me :

(J.K. Muru, Steno )

* * * * * * *
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SESSIONS    CASE NO. 226 OF 2012  

ANNEXURE

LIST OF PROSECUTION WITNESSES

PW–1 : Smt. Lily Devi, informant

PW–2 : Sri Durlav Nath, 

PW–3 : Dr. Jahanara Kakaty, MO

PW–4 : Smt. Trishna Devi, the victim

PW–5 : Sri Kumud Nath

PW–6 : Sri Dhanjit Kalita, IO

LIST OF DEFENCE WITNESSES

N  I  L

LIST OF DOCUMENTS EXHIBITED  BY PROSECUTION

Exhibit –1 : Ejahar

Exhibit –2 : Medical Report

Exhibit –3 : Advice Slip

Exhibit –4 : Statement 

Exhibit –5 : Sketch Map

Exhibit –5 : Charge-Sheet

 
MATERIAL EXHIBIT

N  I  L

DEFENCE EXHIBIT

N  I  L

           (A. BORTHAKUR)  
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            SESSIONS JUDGE,
                              SONITPUR :: TEZPUR
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